A
RE SOLUTION 2021-05
CONSTRUCTION AGREEMENT WITH HOTTER
CONSTRUCTION INC., FORTHE CONSTRUCTION
OF THE NEW OFFICE BUILDING IN FOREST LAKES
SUBDIVISION
A RESOLUTION AUTHORIZING THE FOREST LAKES METROPOLITAN
DISTRICT
TO
ENTER
INTO
AGREEMENT
AN
WITH
HOTTER
CONSTRUCTION INC., FOR THE CONSTRUCTION OF THE NEW
ADMINISTRATIVE OFFICE BUILDING IN FOREST LAKES SUBDIVISION.
WHEREAS, The Forest Lakes Metropolitan District (the “District”) is a Special District duly
organized and existing pursuant to the Constitution and laws of the State of Colorado, and
‘WHEREAS, Pursuant to applicable law, the Forest Lakes Metropolitan Board of Directors
(the “board”) is authorized to acquire, dispose of, encumber real and personal property,
including, without limitation, rights and interest in property, leases, and easements necessary
to the functions or operations of the District, as applicable by law, and
WHEREAS, The Forest Lakes Metropolitan District Board of Directors has the authority to
adopt resolutions necessary for the governing and management of the District, for the
execution of the powers vested in the District and for carrying into effect the provisions of
Article I of Title 32, CRS, as amended to promote the health, safety, prosperity, security, and
general welfare of the inhabitants of the Forest Lakes Metropolitan District and of the people
of the State of Colorado, and

WHEREAS, In accordance with Article III, Paragraph 3.3.2 of the District’s By—Laws, the
Board President is the chairman of the Board and presides at all meetings and is also the chief
executive officer of the District, as otherwise authorized shall sign all contracts, deeds, notes,
debentures, warrants and other instruments on behalf of the District, and
WHEREAS The District Manager completed a Request for Proposal (RFP) on January 23,
2020 and solicited bids until February 28, 2020. The District received two bids: one from
Neil’s Excavation in the amount of 8530,000 and one from Hotter Construction Inc., in the
amount of $347,385. The bid provided by Hotter Construction Inc., provided the best value
to the District, and
WHEREAS, The Forest Lakes Subdivision voters, during the November 3, 2020, General
Election, voted for and approved the District to finance the costs in the amount of $347,385
to construct the new administrative District offices in Forest Lakes subdivision. La Plata
County’s Clerk and Recorder certified the election results on November 231, 2020, and
WHEREAS The District will finance both the construction and permanent loan through
First Southvest Bank to construct the administrative offices in Forest Lakes Subdivision, and
WHEREAS, with increased demand family housing in the Country, much of it driven by
the coronavirus pandemic, softwood lumber prices have substantially risen. This coupled
with a change from an asphalt shingle roof to metal, wainscot change on the exterior from
rock to corrugated metal, an addition of two windows in two office, and an additional wall in
the Reception Area for security reasons has caused a net $13,117 increase to the construction
project. The agreement cost is now $360,502, and this additional cost will be handled
through the Contingency budget and not the loan, and
WHEREAS, The District’s Attorney and Martin Hotter from Hotter Construction Inc.,
reviewed and provided input to the final agreement that is attached to this Resolution for
signature (Attachment B). Martin Hotter is the President and Owner of Hotter Construction
Inc. and is authorized to enter into this Agreement with the District.

NOW, THEREFORE, BE IT RESOLVED BY THE BOARD OF DIRECTORS OF
THE FOREST LAKES METROPOLITAN DISTRICT, COLORADO:
1. That the District is entering into an agreement with Hotter Construction Inc., to
construct the District’s new administrative office Building in Forest Lakes
Subdivision, in accordance with the plans, specifications and the final scope of
work. Agreement will be noted by the Board President’s (Tonny Schrier)
signature on the Agreement. Tonny Schrier is hereby authorized to execute all
documents necessary to consummate the agreement.
2. The terms of the Agreement will become effective upon signature of both parties.
INTRODUCED AND ADOPTED THIS

9TH

(SEAL)
ATTT:
(

DAY OF MARCH 2021.

Tonny Schrier, President
FLMD Board of Directors

—_________________

jaiheverri, Secretary to the Board
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INDEPENDENT CONTRACTOR AGREEMENT
Proj ect # 2020-000 1 CC
This Independent Contractor Agreement (“Agreement”) is made and entered into this
/0 day of
‘-ZC/
between the Forest Lakes Metropolitan District (“the
District”) and Hotter Construction Inc. (“Hotter Construction Inc.” or “Contractor”)
(collectively, the “Parties”) under the following terms and conditions:
1.

Scope of Work

In accordance with the provisions of this Agreement, and its Exhibits and Attachments,
Hotter Construction Inc. shall construct a new 1,651 square foot office building in accordance
with the plans, specifications and the Final Scope of Work attached hereto as Exhibit A
(hereinafter, “the Services”). Project also includes construction of a driveway and parking area
per plans and specifications and utilities extended from the property line. Contractor shall
supply all materials, equipment, and labor necessary to perform the Services, either by
Contractor or through sub-contractors as set forth herein.
2.

Term

The term of this agreement shall be from February 9, 2021, until December 31, 2021,
unless renewed under the circumstances set forth in Exhibit C to this Agreement.
3.

Contract Sum and Form of Payment

Payments for the Services rendered pursuant to this Agreement shall not exceed
$360,502.00 (Three hundred sixty thousand, five hundred and two dollars), to be paid at the
rates set forth in Exhibit B, which is attached to and incorporated into this Agreement. Payment
is set at a flat contract rate for the Services in the form of progress payments and is not set as a
salary or hourly—employment, or time and materials rate. Payments shall be made after each
task is completed, or progress payments on each task shall be made monthly or hi-monthly as
requested by Contractor in proportion to the percentage of each task that is completed. No
later than two weeks after each payment, Contractor will provide the District with lien waivers
for Contractor and each subcontractor paid by said payment.

4.

Final Payment

Final payment, constituting the entire unpaid balance of the Contract sum, as adjusted
by way of any change orders, shall be paid by the District as set forth in this Contract. By
making such final payment, The District waives all claims against Contractor except for: (a)
defects and faulty work as might be discovered during the subsequent one-year warranty period;
lip age

(b) any claims related to the filing of mechanic liens by Contractor or its subcontractors; and (c)
any claims for breach of contract. Contractor, by accepting such final payment waives all claims
for further or additional sums in connection with this project.
5.

Representations

The District represents ownership of the Premises with authority to enter into this
contract, the right to assure access, approval and suitability of the project, legal ability to grant
necessary easements and the financial ability to pay all sums due hereunder. Contractor
represents that it is skilled, experienced, and knowledgeable about all tasks and building activities
necessary to complete the Project in a timely, high quality and workmanlike fashion, and that
Contractor is authorized to enter into this Contract and fulfill its obligations,

6.

Primary Contacts

The following employee or agent of Hotter Construction Inc. is hereby designated as
the primary contact respecting the Services performed under this Agreement, and shall directly
supervise and have up-to-date information respecting Hotter Construction, Inc’s provision of
the Services.
Martin Hotter
Hotter Construction Inc.
P0 Box 1200
Durango, CO 81302
970-946-5117
mhotter@frontier.net
Martin Hotter is Hotter Construction Inc’s primary contact for this Agreement.
Keith Rountree, the District Manager, is designated as the primary contact for the
District in relation to this Agreement.
7.

Notice

All notices and other communications required or permitted under this Agreement shall
be in writing and shall be delivered in person; by certified mail, postage prepaid, return receipt
requested; by a commercial overnight courier that guarantees next day delivery and provides a
receipt; or by electronic mail. Any such notice shall be deemed effective when: (a) such notice
is received, if notice is personally served; (b) one day following notice being delivered to an
overnight courier service; (c) three days following the date of deposit in the United States mail;
or (d) upon verification of transmission if sent by email. A party’s address may be changed by
written notice to the other party; provided, however, that no notice of a change of address shall
be effective until actual receipt of such notice. Notices to the parties shall be sent to the
addresses set forth below, or such other addresses as the parties may designate from time to time
by notice to the other party.
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Notice to the District shall be delivered to:
FLMD District Manager
Attention: Keith Rountree
271 N. Mountain View Drive, #107
Bayfield, CO 81122
niaager(i1Imd. corn
970-884-2925
Notice to Hotter Construction Inc. shall be delivered to:
Hotter Construction Inc.
Attention: Martin Hotter
P0 Box 1200
Durango, CO 81302
inhotter(trontier.net
970-946-5117
8.

Status of Contractor as Independent Contractor

Hotter Construction Inc. is an independent contractor, and not an employee of the District or
the State of Colorado and is not subject to District or State of Colorado personnel systems.
Hotter Construction Inc. is engaged in an independent trade, occupation, profession, or
business and is qualified to perform the Services pursuant to this Agreement. Hotter
Construction Inc. is and shall remain a separate and distinct entity from the District, and the
District’s business operations shall in no way combine with Hotter Construction Inc.’s business
operations. Contractor, in the performance of its work, shall be an independent contractor and
shall undertake and assume sole and complete responsibility for the performance of its
obligations including all supervision, oversight and business decisions related thereto.
Contractor shall be solely responsible for all construction means, methods, techniques,
sequences, and procedures and for coordination of all portions of the work to be performed by
contractor, its agents, employees, or any subcontractors hired by it. The District shall rely upon
Hotter Construction Inc. expertise, and Hotter Construction Inc. is free from control and
direction by the District in its performance of the Services. The District shall not provide any
training to Hotter Construction Inc. nor instruct Hotter Construction Inc. as to how the work
will be performed. Hotter Construction Inc. is free to provide services to others and is not
required to work exclusively for the District. Hotter Construction Inc. is responsible for
providing its own tools and benefits at its own cost. Hotter Construction Inc. is not entitled to
workers’ compensation benefits or unemployment insurance benefits unless paid for by Hotter
Construction Inc. Contractor shall be responsible for payment of all taxes including Federal,
State, and local taxes arising out of income received under this Agreement, including but not
limited to Federal and State income tax, Social Security tax, Unemployment Insurance taxes,
and any other taxes or business license fee as required by law. Contractor will be responsible
for complying with all laws and regulations related to any employees which Contractor may
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utilize in its business. Contractor will be responsible for complying with all laws and regulations
related to any employees which Contractor may utilize in its business. To the maximum extent
permitted by law, the Contractor waives all claims against the Company for any Employee
Benefits.
9.

Subsurface Conditions

It is understood and agreed that Contractor, before incurring any significant expenses
and before purchasing any materials for the project, shall first proceed with the excavation work.
If at time of excavation, the Contractor finds that the work below the surface of the ground is
at variance with the conditions indicated by the plans and specifications or at variance with
information supplied by the District, or should unknown physical conditions below the surface
of the ground be of an unusual nature, differing materially from those ordinarily encountered,
previously assumed and generally envisioned by the parties, Contractor shall forthwith notify
the District who shall, at that time, have the right and option to immediately cancel and
terminate the Contract or to increase the dollar amount thereof by the estimated cost of the
required extra excavation work then required. Such costs shall be paid for by the District as
extra work. In the event of cancellation, the Contractor shall be paid its actual cost of all work
performed prior to the time of cancellation including reasonable profit and overhead expenses.

10.

Labor, Costs and Materials

Unless otherwise specifically noted, Contractor shall provide and pay for all labor, wages,
employee benefits, subcontract costs, payroll and payroll taxes, equipment and equipment
rental costs, materials, business insurance, overhead expenses, tools, machinery, transportation
and other services / expenses hereinafter used, incurred, consumed or expended in the proper
execution and completion of the Project whether temporary or permanent which shall not
cause any increase or result in any adjustment in the contract sum to be paid by The District
except as follows:
PRICE SCHEDULE FOR WORK ADDED TO CONTRACT BY CHANGE ORDER:
Labor Rate $ 65.00 per hour
11.

Permits and Fees

Contractor shall comply with all applicable laws, ordinances, rules and regulations and
procedures applicable to performance of the contract and shall secure, obtain, and pay for all
permits, fees, and licenses necessary for the proper execution and completion of the Project.
12.

Use of Premises

The District shall guarantee, and Contractor shall be assured unrestricted access during
working hours to and use of the Premises during construction except as may be restricted by
law, ordinances or permits. During construction, Hotter Construction Inc. will remove snow
around the building to provide access to his crews. The District will remove snow on the access
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road leading up to the building site.
13.

Subcontractors

Contractor shall, at is sole option, be entitled to contract with any subcontractor, person,
organization, or business entity deemed necessary by Contractor to assist in the completion of
the Project, provided that all subcontractors shall be competent, qualified, and properly insured
to perform the work for which they are hired. Contractor shall not be required to contract with
any subcontractor or with any person or organization against whom it has any reasonable
objection. Contractor shall not permit any unfit persons or any persons unskilled in the tasks
assigned to them to undertake any work in or upon the Project. Contractor shall be solely
responsible for any monies due for and on account of any work undertaken, performed, or
attempted by such subcontractors which shall not increase the contract sum due by The District
as set forth herein above. In addition, Contractor shall be responsible for any acts, negligence,
or omissions of any subcontractors or of any persons, organizations and/or business entities
performing any portion of the work under the direction of the Contractor and shall indemnify,
defend, and hold the District harmless therefrom.

14.

Contract Authority and Performance Responsibility

Contractor shall be solely responsible for and have control over construction procedures, means,
methods, timing, sequences, technique, and coordination of all aspects of the Services.
Contractor shall supervise and direct the work using its best efforts, skills, supervision, judgment,
and appropriate attention to detail. All material used and consumed in the project shall be of
good and usable quality free from any known defects and in conformity with contractual
provisions and specifications.
15.

Amendments and Modifications

No amendment or modification of the Contract or change orders in connection therewith shall
be considered binding unless it shall be in writing and signed by all parties hereto.
16.

Change Orders

The District, without invalidating the Contract, may order changes in the work within
the general scope of the Contract consisting of additions, modifications, deletions, or other
revisions. All such changes shall be evidenced by an authorized change order, duly executed by
Contractor and the District which shall set forth the contract adjustments, any effect on the
contract sum, the timing of payment for the change order, and any adjustment in the date of
substantial completion of the project.
17.

Warranty

For a period of one year after the approval of final payment and completion of the
Project, Contractor warrants to the District that any work found to be defective or not in
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substantial conformity with the Contract shall be promptly corrected at Contractor’s cost and
expense. This warranty shall not extend to any well or septic system. The District shall exercise
reasonable diligence in discovering and reporting to Contractor, as the work progresses, the
existence of any materials and/or workmanship which may be unsatisfactory or unacceptable to
the District, to avoid unnecessary cost in correcting defects.
18.

Clean-Up

Contractor shall keep the Premises free from accumulation of waste materials or rubbish caused
by its operation and construction activities. At Project completion, Contractor shall remove all
waste materials and rubbish from the Premises as well as all tools, construction equipment,
machinery, and surplus materials.
19.

Insurance
a. Minimum Coverage Requirements

Contractor is required to hold throughout this Agreement’s initial term, and all
subsequent terms, insurance policies with the minimum coverage requirements set forth in
Exhibit C.
The District shall purchase and maintain property/hazard insurance upon the entire
work on the Premises to the full insurable value. This insurance shall include the interest of the
District, and shall insure against the perils of fire, extended coverage, vandalism, and malicious
mischief Any insured loss is to be adjusted with the District and made payable to the District
as trustee for all insureds, as their interests may appear. A copy of this insurance coverage shall
be provided to Contractor prior to the excavation stage of construction. If the Project is
damaged or destroyed by any accident or disaster, such as fire, storm, flood, landslide,
earthquake, or subsidence, or by theft or vandalism, any work done by Contractor in rebuilding
or restoring the work shall be paid for by the District as extra work, except for damage or
destruction caused by Contractor’s or subcontractor’s negligence or willful misconduct. If the
estimated cost of replacing work already completed by Contractor exceeds twenty percent
(20%) of the contract price, the District shall have the option to cancel this Contract. In such
event, the Contractor shall be paid its actual costs of the work done prior to the time of
cancellation including a reasonable profit and overhead fees.
b. Requirement to Maintain Aggregate Coverage Limits
If the aggregate remaining coverages of any insurance policy required under this
Agreement are reduced below the amounts set forth in Exhibit C, because of claims made or
paid during the required policy period, Contractor shall immediately obtain additional insurance
to restore the full aggregate limit and furnish Certificate(s), Endorsement(s), or other
document(s) showing compliance with this provision.

GIPage

c. Insurance Term and Tail Coverage
If any insurance policy is written on a claims—made basis, Hotter Construction Inc.
warrants that any retroactive date applicable to coverage under the policy precedes the effective
date of this Agreement, and that continuous coverage will be maintained, or an extended
discovery period will be exercised, for a period of five years beginning from the time that
Services under this Agreement are completed.
d. Insurance Certificates
Hotter Construction Inc. shall furnish the District with a Certificate of Insurance for
each of the aforementioned insurance policies, along with a copy of the pages containing the
Notice of Cancellation provisions, at the commencement of this Agreement and again at every
renewal of this Agreement, if any.
e. Failure to Maintain Required Insurance Coverage
Failure on the part of Hotter Construction Inc. to procure or maintain the
aforementioned insurance policies and minimum coverage limits will be a material breach of
this Agreement, upon which (notwithstanding any other provision to the contrary) the District
may immediately terminate the Agreement.
£

Deductible

All deductibles or self-insured retentions contained in any of Hotter Construction Inc.’s
insurance policies required under this Agreement shall be assumed by and be at the sole risk of
Hotter Construction Inc..
g. Primacy of Coverage
Coverage required of Hotter Construction Inc. under this Agreement shall be primary
over any insurance or self-insurance program carried by the District.
20.

Payments Contingent on Continued Availability of Public Funds

Because this Agreement involves the expenditure of public funds, this Agreement is
contingent upon the appropriation, budgeting, and availability of such funds for payment.
21.

Obligation to Comply with Applicable Laws

Hotter Construction Inc. is responsible for complying with all employment laws and
insurance laws relating to its own employees and shall purchase and provide proof of workers’
compensation coverage for all such employees. Hotter Construction Inc.’s workers’
compensation insurance coverage shall include a waiver of subrogation in favor of the District.
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Hotter Construction Inc. shall perform the Services in compliance with all applicable
federal, state, and local laws, ordinances, regulations, codes, and orders, including but not
limited to Title VI of the Civil Rights Act of 1964; Section 504 of the Rehabilitation Act of
1973; Title II of the Americans with Disabilities Act (if Hotter Construction Inc. is a public
entity); Title III of the Americans with Disabilities Act (if Hotter Construction Inc. is a private
entity); and the Health Insurance Portability and Accountability Act of 1996 (HIPAA) (if Hotter
Construction Inc. is a covered entity as defined at 45 C.F.R. § 160.103), and the Age
Discrimination Act of 1975.
Hotter Construction Inc. shall be responsible for obtaining all licenses and permits
necessary to perform the Services, at Hotter Construction Inc.’s expense, unless this Agreement
specifically states otherwise.
22.

Illegal Aliens

If Hotter Construction Inc. has any employees or subcontractors, Hotter Construction
Inc. certifies, upon execution of this Agreement, that Hotter Construction Inc. does not
knowingly employ or contract with an illegal alien, who will perform work under this
Agreement, and that Hotter Construction Inc. will participate in either the e-verify program or
the “department program” as defined at C.R.S. § 8-17.5-101 (3.3) to confirm the eligibility of
all employees who are newly hired for employment to perform the Services.
Hotter Construction Inc. shall neither knowingly employ or contract an illegal alien to
perform the Services under this Agreement, nor contract with a subcontractor which fails to
certify to Hotter Construction Inc. that the subcontractor shall not knowingly employ or
contract with an illegal alien to perform the Services under this Agreement.
23.

Financial Management

At all times from the commencement date of this Agreement until completion of this
Agreement, Hotter Construction Inc. and all subcontractors shall adhere to generally accepted
accounting principles. Such principles shall include all applicable administrative requirements,
cost principles, and accounting principles imposed by federal or state agencies, and any federal
or state law, rule, or regulation.
24.

Discretionary Audit

Hotter Construction Inc. shall permit the District, through any of their duly authorized
representatives, including an independent Certified Public Accountant of the District’s
choosing; to inspect, examine, and audit Hotter Construction Inc.’s (and any subcontractor’s)
records, books, accounts, and other relevant documents relating to this project, and subject to
the requirements of federal and state laws governing inspection of records.
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25.

Conflict of Interest

Hotter Construction Inc. shall not engage in any business or personal activities or
practices, or maintain any relationships, which conflict, or reasonably appear to conflict, in any
way with Hotter Construction Inc.’s provision of the services to construct the office. If a conflict
or the appearance of a conflict exists, or if Hotter Construction Inc. is uncertain whether a
conflict or the appearance of a conflict exists, Hotter Construction Inc. shall disclose the actual
or apparent conflict to the District in writing, setting forth the relevant details for the District’s
consideration. Failure to promptly submit a written disclosure or failure to follow the District’s
direction considering that disclosure shall be a breach of this Agreement.
26.

Indemnification

Hotter Construction Inc. hereby agrees to indemnify, defend (through counsel approved
by the District, such approval not to be unreasonably withheld), and hold harmless the District,
and its elected officials, departments, agencies, officers, and employees (“Indemnified Parties”),
from all claims, damages, liabilities, costs, and expenses, including reasonably attorney fees,
incurred by any of the above Indemnifjed Parties, and from any other damage, cost, and liability
to any person or property whatsoever, which is caused by an activity, condition, or event arising
out of the performance or non-performance of any provision of this Agreement by Hotter
Construction Inc., its agents, employees, officers, owners, or independent subcontractors. This
indemnification is intended to extend to all such claims, irrespective of whether they are covered
by insurance. The Indemnified Parties’ costs subject to indemnification by Hotter Construction
Inc. shall include court costs, litigation expenses, and reasonable attorney’s fees.
27.

Governmental Immunity

Notwithstanding any other provision of this Agreement to the contrary, the District
does not waive, either expressly or impliedly, any protection or immunity provided to it
pursuant to the Colorado Governmental Immunity Act, C.R.S. § 24-10-101 et seq.
28.

District’s Right to Inspect

District reserves the right to periodically inspect Hotter Construction Inc.’s work
performed in the course of providing the Services. If that work is being performed incorrectly,
the District may notify Hotter Construction Inc. of such deficiency and offer Hotter
Construction Inc. an opportunity to correct said work in a timeframe deemed appropriate by
the District. Or, if such incorrect work constitutes a substantial breach of this Agreement,
District reserves the right to terminate this Agreement immediately upon written notice to
Hotter Construction Inc..
29.

Modification and Amendment
This Agreement may not be amended except as follows:
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a. Modification by Operation of Law
This Agreement is subject to such modifications as may be required by changes in federal
or state law or regulations. Any such required modification shall be incorporated into and
become part of this Agreement, as if fully set forth herein.

b. Programmatic or Budgetary Modifications
No programmatic or budgetary modifications that may affect the Services shall be made
by Hotter Construction Inc. without the District’s written authorization, after a written request
by Hotter Construction Inc.. The District may withhold such authorization in its discretion.
c. Other Modifications

If either the District or Hotter Construction Inc. desire to modify the terms of this
Agreement other than set as forth in Subparagraphs (a) or (b) above, written notice of the
proposed modification shall be given to the other party. No such modification shall take effect
unless agreed to in writing by both parties in an amendment to this Agreement properly
executed and approved in accordance with applicable law.
30.

Ownership of Works
a. Definition

As used herein, the term “Works” shall mean all deliverables provided pursuant to this
Agreement, including, but not limited to, all documents, reports, designs, drawings, software,
inventions, prototypes, discoveries, systems, cost estimates, specifications, writings, or other data
that are conceived, produced, developed, and/or created by Hotter Construction Inc. orjointly
by Hotter Construction Inc. and District, in connection with the Services, as well as all
copyright and patent rights, including refinements and improvements, to such Works.
b. District’s Exclusive Ownership of Works
Hotter Construction Inc. agrees that District shall own exclusively all rights and interests
in all Works, and Hotter Construction Inc. hereby warrants, conveys, and assigns full,
unencumbered title to all Works to the District. Hotter Construction Inc. shall execute and
deliver any documents that may be required to transfer Ownership of the Works to District.
At any time during or after the term of this Agreement, Hotter Construction Inc. will not use
or seek to use any of the Works for its own benefit or for the benefit of any other person or
business or in any way adverse to District’s interests. Upon the termination of this Agreement,
or at any other time upon request by District, Hotter Construction Inc. shall promptly deliver
all Works to District.
31.

Colorado Open Records Act and Subpoenas to Produce Records
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This Agreement and all documentation related to it, including but not limited to Hotter
Construction Inc.’s bid or proposal, may be subject to the Colorado Open Records Act, C.R.S.
§ 24-72-201 et seq., as amended (“CORA”). The District may also become obligated to
comply with a subpoena to produce records served by any court or administrative agency.
Hotter Construction Inc. hereby agrees to designate “confidential” any information Hotter
Construction Inc. desires to withhold from disclosure pursuant to CORA or a subpoena.
Notwithstanding any other provision in this contract to the contrary, Hotter Construction Inc.
agrees to indemnify, defend, save, and hold the District harmless from all costs, damages, and
liabilities, including but not limited to court costs, expenses, and reasonable attorney’s fees, that
arise out of the District’s non-disclosure or declination to produce information marked
confidential or proprietary, or otherwise redacted by you pursuant to C.R.S. § 24-72204(3)(a)(IV), as amended. Notwithstanding Contractor’s designation of any records or
documents as “confidential”, Contractor acknowledges and agrees that the District shall still be
required to disclose any such material if required by CORA or court order.
32.

Obligation to Keep Information Confidential

During the term of this Agreement, Hotter Construction Inc. may be provided or come
into possession of confidential information or disclosures, including but not necessarily limited
to the legal opinions of the District’s legal counsel or the opinions of public officials expressed
during a properly convened executive session of the Board of the District. Such confidential
information and other information not otherwise subject to disclosure to the public under the
Colorado Open Records Act, C.R.S. § 24-72-101 et seq., obtained by Hotter Construction
Inc. during this Agreement’s ternis, shall not be disclosed, taken, or misused by any reason by
Hotter Construction Inc. or any of its agents or subcontractors.

33.

Remedies (District)

In addition to any other remedies provided for in this Agreement, and without limiting
its remedies available at law, the District, upon written notice to Hotter Construction Inc., may
exercise immediately the following remedial actions if Hotter Construction Inc. substantially
fails to provide the Services as agreed herein:
a. Suspension
The District may suspend this Agreement, and withhold further payments, and/or
prohibit Hotter Construction Inc. from incurring additional obligations of contractual funds,
pending corrective action by Hotter Construction Inc. or a decision to terminate in accord with
the provisions herein. Suspension shall not entitle Hotter Construction Inc. to an increase in
price or cost, or to an extension of the Agreement’s term.

b. Withhold Payment
The District may withhold payment to Hotter Construction Inc. until the necessary
services or corrections in performance are completed to the District’s reasonable satisfaction.
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c. Deny Payment
The District may deny payment for those services Hotter Construction Inc. has not
satisfactorily performed or which, if performed would be of no value to the District due to
circumstances caused by Hotter Construction Inc.

34.

Remedies (Hotter Construction Inc.)

Should any payments become past due or should The District, for any reason, fail to
make progress installments in a timely manner, Contractor shall have the option to discontinue
work until such payment obligation is brought current and until such time as adequate assurance
of future payment is made in an acceptable fashion. Any work which might be undertaken after
default in payment shall not constitute waiver of this provision. Any payments due and unpaid
under this contract shall bear interest from the due date at the rate of one percent per month
until paid in full.

35.

Termination
This Agreement may be terminated as follows:
a. Termination Due to Loss of Funding

The parties hereto expressly recognize that the Hotter Construction Inc. is to be paid,
reimbursed, or otherwise compensated with funds assessed by or provided to the District for
the purpose of contracting for the services provided for herein, and therefore, Hotter
Construction Inc. expressly understands and agrees that all its rights, demands and claims to
compensation arising under this Agreement are contingent upon the availability of such funds
to the District. If such funds or any part thereof are not received by the District, the District or
the Hotter Construction Inc. may immediately terminate this Agreement.

b. Termination for Cause
1f through any cause, Hotter Construction Inc. shall fail to fulfill in timely and proper
manner its obligations under this Agreement, or if Hotter Construction Inc. shall violate any
provision of this Agreement, the District shall thereupon have the right to terminate the
Agreement for cause by giving at least 10 days’ written notice to Hotter Construction Inc.
specifying the breach of Agreement. In the event Hotter Construction Inc. shall fail to cure
such breach within 10 days of receipt of such notice, or if it is not possible to fully cure the
breach within said time period, commence cure within 10 days and diligently pursue the same
to completion, then this Agreement may be terminated. If the District fails to perform any
obligation under this Agreement, Hotter Construction Inc. may provide the District with a
written notice of said breach. If the District fails to cure said breach within 10 days of its receipt
of written notice of its breach, Hotter Construction Inc. may terminate this Agreement by
written notice to the District.
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c. Immediate Termination to Preserve Public Safety on in cases of Emergency
Notwithstanding any provision to the contrary herein, the District may immediately
terminate this Agreement without advance notice or a cure period, if the District, in its sole
discretion, determines immediate termination is necessary to preserve public safety or in cases
of emergency.
d. Contractor’s Continued Liability
Hotter Construction Inc. shall not be relieved of liability to the District for any damages
sustained by the District by virtue of any breach of this Agreement by Hotter Construction
Inc., and the District may withhold any payments to Hotter Construction Inc. for the purpose
of setoff until such time as the exact amount of damages is determined.
e. Payment Upon Termination
The District shall compensate Hotter Construction Inc. for all services which were
performed and accepted through the date of termination, which are determined to have been
within the Scope of Services, less any damages to the District as may be determined.
36.

Attorney Fees

Should the District or Hotter Construction Inc. initiate legal action to enforce this
Agreement, including but not limited to a court action or arbitration, the prevailing party shall
have the right to collect from the other party its reasonable attorney fees and costs incurred in
pursuing that action.
37.

Subcontractors

All agreements between Hotter Construction Inc. and any subcontractors shall contain
sufficient terms to ensure subcontractor’s compliance with all provisions of this Agreement. All
agreements between Hotter Construction Inc. and any subcontractors shall specifically note
that the District is a third—party beneficiary to each agreement, and that the District may enforce
each agreement’s terms.
38.

Force Majeure

Neither Hotter Construction Inc. nor the District shall be liable for any delay in, or
failure of performance of any covenant or promise contained in this Agreement, nor shall any
delay or failure constitute default or give rise to any liability for damages if and only to the
extent that, such delay or failure is caused by “force majeure.” As used in this Agreement, “force
majeure” means acts of God, acts of the public enemy, unusually severe weather, fires, floods,
epidemics, quarantines, strikes, labor disputes, and freight embargoes, to the extent such events
were not the result of or were not aggravated by, the acts or omissions of the non-performing
or delayed Party.
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39.

Entire Agreement

This Agreement represents the entire and integrated agreement between the Parties and
supersedes all prior negotiations, representations, or agreements, either written or oral. This
Agreement’s final form resulted from review and negotiations among the Parties, and no part
of this Agreement shall be construed against either Party based on authorship. All prior or
contemporaneous statements or understandings not contained herein shall be of no force and
effect.
40.

Assignment or Transfer

This Agreement is one for personal Services and as such, may not be assigned or
delegated, by either Party, in any manner, without the express prior written consent of the
other Party.
41.

Execution

This Agreement may be signed in any number of counterparts, which taken together
form one single document. Email, digital, or facsimile signatures to this Agreement or
amendments hereto will be considered as an original.
42.

Severability

The terms of this Agreement are severable, and should any term or provision hereof be
declared invalid or become inoperative for any reason, such invalidity or failure shall not affect
the validity of any other term or provision hereof to the extent the Parties’ obligations under
this Agreement may be accomplished within the Agreement’s intent.
43.

Survival of Certain Provisions

Notwithstanding any provision herein to the contrary, any provision of this Agreement
requiring continued performance shall survive this Agreement’s termination and shall be
enforceable by the District if Hotter Construction Inc. fails to perform as required.
44.

Conflict Between Agreement and Exhibits

In the event of any conflict between any provision of this Agreement and any provision
of any Exhibit hereto, the provisions of this Agreement shall control.

45.

Governing Law

The terms and conditions of this Agreement shall be construed, interpreted, and
enforced in accordance with the applicable laws of the State of Colorado. If any legal action is
necessary to enforce the terms and conditions of this Agreement, the Parties agree that the
jurisdiction and venue for bringing such action shall be in the appropriate court in La Plata
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County, Colorado.
46.

Authority

The Parties and individuals signing below certifies that they have authority to execute
this Agreement on behalf of their respective entities, and to bind their respective entities to
this Agreement.
The following Exhibits and/or Attachments are incorporated into and made part of this
Agreement as if fully set forth herein:
Exhibit A:

Final Scope of Work

Exhibit B:

Statement of Rates and Payment Schedule

Exhibit C:

Special Provisions

In Witness Whereof the Parties hereto have set their hands and seals on this

Forest Lakes Metropolitan District
Board of Directors

Hotter Construction Inc.

By:______________
Tonny Schrier, Board President

/2
By:
Martin Hotter, President
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INDEPENDENT CONTRACTOR AGREEMENT
Exhibit A

-

Final Scope of Work

Hotter Construction Inc. will:
•
•
•

16 I

Construct a 1,651 square foot office building per plans and specifications.
o Plans and specifications are attached as part of this Exhibit.
Construct the driveway and parking area per plans and specifications.
Extend water, gas and electric to the building from the property line.
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INDEPENDENT CONTRACTOR AGREEMENT
Exhibit B

—

Statement of Tasks, Rates and Payment Schedule

PN1U1O.0001 CC. fLl1D Nay Office Cons:rathon
1d Proi’t.ss Payment &hedule
Task

Tasks

Assodated L’ith Tasks

.

3uildingPcnnit

$

I Deposit
Mobbon
2 Driieivv
bon nod Bnckfill
Foundaon
4 Floor Frnsnin
3 ‘VnllnodRoofFrnosing
hieñor Siding nod Iriffi
6
Insu1aon
• Drnvnll
‘
Painng
lritthor trim
Cnbinet nod 5ps
8 ‘indoivs
Doors
floor Coven
9U]i6es
10 Plumbing
11 Eiecmr
12 HVAC
,

.

—

S
S
S
$
S
S
S
S
S
S
S
S
S
S
S
S
S
S
$
S

s

Tot1

Total Progress
Payment

% of Work ff

1.4 Plata Comsty Inspe1ons

Props Payments
—

•..riJ PaidtoDau

.

—R”

4481.18
14937.23
2.98743

6%

S

22483.88

S

22403.88

1249183

2%

S

12,49483

S

12,494.83

S

3fl1.83

S

3221.06

2721218
lOu
939L02
44336.17

3%
12%

S
S

9391.02
44336.17

S
S

9.391,02
44,336.17

:3,63L93

,.,

S

Ol,1D.1O

S

o2,1j,19

12%

S

4j,Or,1i

S

40.1

13%

5

4623383

S

46.23383

3909.83
18.783,60
22483 88
23083.32

1%
3%
o%
6i

S
S
S
S

3909.83
18783.60
22483 88
2308332

S
5
S
S

3909.83
18.78360
22483 88

360583,83

183%

S

36030283$

8,4u.26
18,893,76
24,183.41
1781.10
13037.21
7.61639
11.37233
1224033

,

,.

-

S

Task s

c—,

-

‘

S

Note: Payment Schedule may be subject to change to meet First Southwest Bank’s requirements.
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INDEPENDENT CONTRACTOR AGREEMENT
Exhibit C

—

Special Provisions

This Exhibit C and each Special Provision below is incorporated into and made part of
the Agreement to which they are appended, as if fully set forth therein.
Cl.

Renewal

Subject to continued availability and appropriation of public funds for payment of the
District’s obligations under this Agreement, if the Project cannot be completed within the term
set forth in Section 2 due to excusable delay, this Agreement may be renewed in the District’s
discretion for for an additional time period necessary to complete the Project, with written
notice from the District to the Contractor. The bid prices, including any annual adjustments as
stated herein, shall remain in effect for this and subsequent terms. Renewal shall be contingent
on additional funding being appropriated, budgeted, and otherwise made available for such
purposes, subject to the District’s satisfaction with the Services received during each preceding
temt
C2.

Minimum Insurance Coverage Requirements
a. Commercial General Liability
$1,000,000 /occurrence and $2,000,000 in the aggregate.
b. Automobile Liability
$1,000,000 /occurrence and $2,000,000 in the aggregate.
c. Workmen’s Compensation Coverage
$1,000,000 /occurrence and $2,000,000 in the aggregate.

C3.

District as Additional Insured on Commercial General Liability and Automobile
Liability Policies

Respecting the Commercial General Liability and Automobile Liability Policies Hotter
Construction Inc. is required to obtain under this Agreement, Hotter Construction Inc. shall
name as Additional Insureds the District and the District Board of Directors and Manager.
C4.

Public Works Project Provisions
a. Compliance with C.R.S.

18
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§ 8-17-101 et seq.

Hotter Construction Inc. agrees and represents that Colorado labor shall be employed
to perform at least 80% of the work on the Services set forth in this Agreement. If Hotter
Construction Inc. fails to employ Colorado labor as required by this paragraph, Hotter
Construction Inc. may be subject to the penalties set forth in C.R.S. § 8-17-104. The term
“Colorado labor” has the same meaning as the term is defined at C.R.S. § 8—17-101(2)(a). The
District may be able to waive the 80% requirement if there is reasonable evidence to
demonstrate that there is insufficient Colorado labor to perform the Services, and if compliance
with C.R.S. § 8-17-101 et seq. would create an undue burden that would substantially prevent
the Services from proceeding to completion.
b. Compliance with C.R.S.

§ 24-91-103.6

The appropriated funds for this project are equal to or exceed the amount of this
Agreement stated in Paragraph 3. Pursuant to C.R.S. § 24-91-103.6(2), any change order or
change directive requiring additional compensable Services to be performed, which Services
cause the aggregate amount available under this Agreement to exceed the amount appropriated
for this Agreement, shall be agreed to in a writing signed by both Parties, and shall assure that
the District has made lawful appropriations to cover the costs of the additional Services.
Any change order or directive made by District, requiring additional compensable
Services, shall be performed at the hourly rates and/or unit pricing set forth in Hotter
Construction Inc.’s bid and shall be reimbursed at Hotter Construction Inc.’s costs monthly
until the change order is finalized. However, in no instance shall the periodic reimbursement
be required before Hotter Construction Inc. has submitted an estimate of the cost to the District
for the additional compensable Services to be performed.
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